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Coffs Harbour 2030: LP2 We have a strong and diverse economy 

Attachments: ATT1 SC16/64 Planning Proposal to Permit a Child Care Centre on 
Lot 3 DP 735083 Craft Close Toormina    

  

The purpose of this report is to present a Planning Proposal (PP) to Council to modify Coffs 
Harbour Local Environmental Plan (LEP) 2013 so that a development application can be lodged for 
the use of Lot 3 DP 735083, Craft Close Toormina for a child care centre. Child care centres are 
currently a prohibited use in the IN1 General Industrial zone under Coffs Harbour LEP 2013. 

A child care centre has been operating without development consent on the subject land since 
2010. The site is used as an out-of-school hours care facility, which services six local schools and 
is licensed to care for up to 150 children per day. The operator of that centre has agreed to lodge a 
development application should the PP be supported to permit the use. 

It is recommended that Council proceeds with a PP that amends Schedule 1 of LEP 2013 to permit 
a child care centre on the subject land. This involves seeking a Gateway determination from the 
NSW Department of Planning and Environment to allow Council to place the PP (Attachment 1) on 
public exhibition. It is also recommended that Council considers the outcome of the exhibition in a 
future Council report. 

 

That Council: 

1. Endorse and forward a Planning Proposal (Attachment 1) to permit a child care centre 
with Council consent on Lot 3 DP 735083 Craft Close Toormina, to NSW Planning and 
Environment seeking a “Gateway determination”. 

2. Request that the Secretary of the NSW Department of Planning and Environment issue a 
written authorisation to Council to exercise delegation of the plan making functions 
under section 59 of the Environmental Planning and Assessment Act 1979 in respect of 
the Planning Proposal. 

3. Request the proponent provide a land contamination assessment (consistent with 
Council’s Contaminated Land Policy) post-Gateway determination and prior to public 
exhibition. 

4. Resolve to publicly exhibit the Planning Proposal and undertake government agency 
consultation based on the Gateway determination issued by NSW Planning and 
Environment. 

5. Note that a further report will be brought back to Council for consideration following the 
public exhibition of the Planning Proposal. 
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Coffs Harbour City Council adopted a new Standard Instrument LEP in 2013. This LEP prohibits 
Child Care Centres in the IN1 General Industrial zone. Under the previous instrument (LEP 2000), 
it was a use permitted with Council consent. A Child Care Centre has been operating without 
development consent at 5 Craft Close, Toormina since 2010. The site is used as an out-of-school 
hours care facility, known locally as the “Fun Factory”, which services six local schools and is 
licensed to care for up to 150 children per day. The operator of that centre has agreed to lodge a 
development application for a child care centre should the PP be supported to permit the use. 

The intended outcome of the planning proposal will be achieved by: 

 Amending Coffs Harbour LEP 2013 by adding a new item to the Additional Permitted 
Uses Map (sheet APU_006B) that will identify Lot 3 DP 735083 as item “17A” in 
Schedule 1 of the LEP. The map is included in Appendix A. 

 Amending Coffs Harbour LEP 2013 instrument by adding a new item in Schedule 1 of 
the LEP as follows: 

“17A Use of Certain Land at Craft Close, Toormina 

(1) This clause applies to land at Craft Close, Toormina, being Lot 3 DP 735083, 
shown as “17A” on the Additional Permitted Uses Map. 

(2) Development for the purpose of a child care centre is permitted with development 
consent.” 

The IN1 General Industrial zone of the subject land will remain unchanged and the related planning 
controls in the LEP will also remain unchanged. 

The Subject Land: 

The PP affects a single piece of private property in the Coffs Harbour LGA described as Lot 3 DP 
735083 located at number 5 Craft Close, Toormina (Figure 1). This locality is known locally as the 
Hi Tech Industrial Estate. The estate is located approximately 6 kilometres south of the Coffs 
Harbour city centre and 1.4 kilometres north of the Toormina shopping centre. 

http://www.legislation.nsw.gov.au/#/view/EPI/2013/564/maps
http://www.legislation.nsw.gov.au/#/view/EPI/2013/564/maps
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FIGURE 1 – Subject land 

 
 

The subject land has an area of approximately 2110m2 with 28metres frontage to Craft Close. It 
backs onto a vegetated buffer strip used to prohibit access to Hogbin Drive on the eastern side of 
the land. It contains a large industrial shed with a footprint of approximately 720m2 that is 
sufficiently tall to accommodate a mezzanine level. The balance of the site is used for open-air play 
equipment, and on-site parking for cars and buses. The site is fully fenced and has a single 
driveway to access Craft Close. The current zoning under Coffs Harbour LEP 2013 is IN1 General 
Industrial as shown in Figure 2. 

 

FIGURE 2 – Existing Zones under Coffs Harbour LEP 2013. 
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 Incompatible Land Use 

Council intentionally omitted child care centres from the uses permitted in the IN1 General 
Industrial zone when it adopted LEP 2013. This is because there is the potential for some 
industry related businesses to be impacted by the presence of a “sensitive receiver” like a child 
care centre. Not all councils have taken this position. Child care centres are permited in the IN1 
zone in the Clarence Valley, Nambucca and Byron Shires but are prohibited in Bellingen and 
Richmond Valley Shires. 

It can be argued that the the concrete batching plant immediately south of the subject land is 
not an ideal neighbouring use given it can involve noise, dust and regular heavy machinery 
movements. However, the two uses have been neighbours now since 2010, with minimal 
complaints to Council. The concrete batching plant is also required to comply with the 
Protection of the Environment Operations Act 1997 and the conditions of its approval 
regardless of what use is being undertaken next door. 

There is the potential for this PP to be viewed as a precedent. However, the Minister for 
Planning issued a press release in early November 2016, indicating that the State government 
supports a wider range of uses in some industrial areas, including child care centres and 
places of public worship. 

In this case, the child care centre exists already and serves a valuable purpose to the local 
community. Other sites could cite this PP as a precedent but they would need to be considered 
on merit in any case. 

 Compliance 

This site has been the subject of compliance investigations by Council. These have primarily 
focussed on fire and safety issues. A notice of intent to issue an order has been issued to 
ensure the building meets appropriate fire and safety issues. It is appropriate that this be 
pursued separately to this PP as these matters need to be addressed in the short term. The PP 
will take six to twelve months to complete if it is supported by Council and receives a Gateway 
determination from NSW Department of Planning and Environment. 

If Council chooses not to support this PP then compliance action will likely be expanded to 
address whether the child care centre should be allowed to continue to operate on the site at 
all, given that it does not have development consent. 

 Bushfire Hazard 

The subject land is within the 100 metre bushfire buffer to the category 1 bushfire vegetation 
across Hogbin Drive. Including an additional land use as permitted with consent on the subject 
site will not impact on the existing planning controls that address the issue of bushfire hazard 
on this land. 

The proponent has prepared a bushfire hazard assessment report, which concluded that: 

 the existing 10 metre Asset Protection Zone is to be maintained in perpetuity; and 

 the structure (excluding the roof and rear awning) is to comply with the provisions of 
sections 3 and 6 (BAL–19) of AS3959-2009 Construction of buildings in bushfire-prone 
areas, and section A3.7 Addendum Appendix 3 of Planning for Bush Fire Protection 2006; 
and 

 the rear awning is to be entirely of non-combustible materials and no combustible materials 
are to be attached to it; and 

 a Bushfire Emergency Response Plan should be developed for the site. 

The NSW RFS agreed that it has no objection to the PP proceeding, noting that a future 
development application will be a Special Fire Protection Purpose under section 100B of the 
Rural Fires Act 1997, and will be integrated development. 
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On balance, it appears that bushfire hazard can be addressd at the development application 
stage. 

 Flooding 

The 100 year Average Recurrence Interval (ARI) flood level for the area is 2.9m Australian 
Height Datum (AHD). The majority of the site is above 3.5m AHD with a small portion in the 
north east corner of the lot being impacted by council’s Flood Planning Level (FPL) extent (FPL 
= 3.4m AHD). Based on flood level information and aerial photography the existing building and 
developed areas of the lot are outside the FPL extent and as such there are no flood issues 
associated with the existing development on the land. 

 State Environmental Planning Policy (SEPP) No 55 – Remediation of Land 

The applicant has provided a cursory overview of the past land use on this site, with minimal 
supporting information in relation to the potential for land contamination. There is no detailed 
time line of past land uses. There is no assessment of adjacent land uses that could affect the 
site now or in the past. There are no soil tests provided. As such, the proposal does not entirely 
satisfy the requirements of SEPP No 55 – Remediation of Land. 

A detailed assessment of land contamination should be provided by the applicant, given that 
the site has been zoned (and used) for industrial purposes for many years and the specific 
purpose proposed is a child care centre. Council’s Contaminated Land Management Policy 
stipulates the level of information required. This can be undertaken after Council makes its 
decision to support the PP and it receives a Gateway determination, but prior to public 
exhibition, and is included in the recommendations of this report. 

 Compliance with State Planning Controls and Policies 

The PP is consistent with the Mid North Coast Regional Strategy 2009 and is consistent with all 
relevant SEPPs, except for SEPP 55 – Remediation of Land (discussed previously in this 
report). 

The planning proposal is consistent with all applicable section 117 Directions, other than 
direction 6.3 Site Specific Provisions. This direction requires that Council avoids amending its 
planning instrument to permit a particular development and either allows the development 
throughout the zone or changes the subject land to a zone that permits the development.  

If it were to consider permitting child care centres within all IN1 General Industrial zones within 
the Local Government Area (LGA), Council would need to undertake a body of work to 
examine landuses within the IN1 zone and possible future land use conflicts, which would take 
time and resources. The option that will have the least impact on the locality and the IN1 zone 
generally is to include the additional use through Schedule 1 for the subject land only. This will 
also be the quickest way to solve the problem for this site. The inconsistency with direction 6.3 
is justifiable because it is a minor matter relating to a single use of a single site. 

Council has a number of options in relation to this PP, including: 

1. Resolve to adopt the recommendation to support the PP and and forward it to NSW 
Department Planning and Environment seeking a ‘Gateway determination’, to allow it to be 
placed on public exhibition and for consultation with relevant Government agencies. 

Comment: This option provides a path for the current use of the site to obtain development 
consent as a child care centre. 
 

2. Resolve to proceed with the PP with amendments or alternatives to the contents of this report.  

Comment: These options, and their implications for future landuse conflicts, have not been 
considered in this report. 

3. Resolve not to proceed with the PP. 
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Comment: This option will result in Council continuing with compliance action to establish 
whether  the child care centre should be allowed to continue to operate on the site at all, given 
that it does not have development consent. 

This report recommends that Council pursue Option 1 as outlined. 

 

Environmental sustainability issues such as waste, stormwater, energy consumption and 
vegetation retention, etc, can be addressed as part of a future development application should 
this planning proposal be supported. 

 

Social sustainability issues addressed in supporting information indicate that closing the facility 
will have a significant impact on local families. It will also result in the loss of jobs unless a new 
site can be found in a zone that permits the use. 

 

Civic leadership is demonstrated in this report by the environmental studies addressing the 
following themes and objectives of Coffs Harbour 2030 Community Strategic Plan: 

Learning and Prospering 

 Maximise opportunities for workforce participation 

 Encourage the provision of facilities and services which attract, create and support 
career opportunities for young people. 

 

Child care outside of school hours is important to encourage greater workforce participation 
while not neglecting the needs of children. Losing 150 child care places would be a major 
impact on the Coffs Harbour community. It may result in working parents reducing hours or 
giving up a job to care for children that would have used the facility. 

Amending Coffs Harbour LEP 2013 to permit a child care centre on the subject site will enable 
the lodgement of a subsequent development application by the proponent seeking retention 
and use of the existing development on the land. This outcome will result in job retention 
associated with the child care centre facility and economic benefits. 

Should the child care centre be abandoned at any time in the future, the site will still be zoned 
to permit a wide range of industrial and industry related business uses. 

 

Given that the request for an amendment to Coffs Harbour LEP 2013 is a proponent led 
project, Council’s adopted fees and charges apply. In this regard there are no implications for 
Council’s Delivery Program or Operational Plan as this process is funded by the applicant. 

There is a risk that permiting a child care centre on the subject land could inhibit the industrial 
use of other land in the vicinity. This risk is minimised by it being limited to only one site in this 
PP. 
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There is a risk that the proponent may not proceed to lodge a development application. This 
would be counterproductive as they are paying for this PP and have indicated that they will 
lodge an application. Failure to do so will result in Council expanding its compliance action. 

Council is pursuing fire and safety issues on the site as a separate process to ensure that risk 
to site users is minimised as soon as possible through compliance with Building Code of 
Australia (BCA) standards. 

Should Council resolve to progress the PP and the NSW Department of Planning and 
Environment subsequently endorse public exhibition of it, all documents will be exhibited in 
accordance with the Gateway determination and relevant provisions of the Environmental 
Planning and Assessment Act 1979 (‘EP&A Act’). Consultation will also be undertaken with all 
relevant Government agencies in accordance with the Gateway determination. 

The following policies and statutory documents are relevant to this report and have been 
addressed: 

 Coffs Harbour Local Environmental Plan 2013; 

 Mid North Coast Regional Strategy 2009 and Growth Area Maps; 

 State Environmental Planning Policies (SEPPs); 

 Section 117 Ministerial Directions; 

 Environmental Planning and Assessment Act 1979 and Regulations; and 

 Coffs Harbour 2030 Plan. 

Should Council resolve to progress this PP, it will be immediately forwarded to NSW Planning and 
Environment, requesting a Gateway determination. 

The timeframe for progressing the PP is governed by the EP&A Act 1979 and commences on the 
date that the PP is forwarded to NSW Planning and Environment. 

The projected timeline is as follows: 

December 2016 PP referred to NSW Planning and Environment requesting a 
Gateway determination. 

January to March 2017  Gateway determination; finalisation of additional information as 
requested by Council and NSW Planning and Environment. 

March/April 2017  Public exhibition/agency consultation period. 

May/June 2017  Review submissions and report to Council for determination of 
the planning proposal. 

July 2017  Council to exercise its delegation of plan making functions 
under section 59 of the Environmental Planning and 
Assessment Act 1979 – that is, making the Plan. 
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The PP is consistent with the Mid North Coast Regional Strategy and is consistent with all relevant 
SEPPs, except for SEPP 55 – Remediation of Land. It is recommended that a preliminary 
contaminated land assessment (consistent with SEPP 55) be undertaken by the applicant and 
supplied to Council prior to the public exhibition.  The PP is consistent with the applicable section 
117 Directions other than direction 6.3 Site Specific Provisions. The inconsistency with direction 
6.3 is justifiable because it is a minor matter relating to a single use of a single site. The PP is also 
consistent with Council’s Community Strategic Plan 2030. 

There is sufficient information to enable Council to support the PP and forward it to the NSW 
Department of Planning and Environment for its consideration and Gateway determination. 
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